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JURISDICTIONAL STATEMENT 


Appellant was convicted in the District Gourt of violating 
Sections 4704(a) and 4705(a) of Title 26 of the United States Code, 


and judgment and sentenge handed down on Margh 2, 1965, The 


jurisdiction of the Court below is baged upon 18.U,5S, G, Section 3231, 


The juyisdietion of this Gourt to review the judgment of the 
Distrigt Court is founded upon the provisiong of 2§ U,S, G, See, 1291, 
granting jurigdigtion to hear appeals from final degisions of the 
Digtrict Gourts of the United Statcg, 


1, 


STATEMENT OF THE CASE 

Appellant herein was indicted on June 29, 1964, and found 
guilty by a jury in the District Court on February 1, 1965, of vio- 
lating Sections 4704(a) anc 42704(a) of Title 26 of the U.S. Code. 
After the ingictment but before the trial, in December, 1964, 
appelant through his attorney moved before Judge Holtzoff to dis- 
miss the prospective jury panel, quash the indictment and affor4 
appellant an opportunity to offer evidence in support of his motion, 
The ground of the motion was that there had been systematically 
excluded from the jury lists from which grand and petit jurors are 
selected, as a class, those persons who, after having been convicted 
in 2 state or federal court of record of a crime punishable by im~- 
prisonment for more than one year, have had their civil rights re- 
stored by pardon or amnesty. On the basis of affidavits executed 
by appellant on behalf of himself, and by Colonel Edward Bliss, 


Secretary to the Jury Commission for the District of Columbia, 


on behalf of appellee, Judge Holtzoff denied the motion, in an un~ 


reported opinion, dated Decemtcr 18, 1964, which is reproduced as 
Appendix A hereto. 

On January 28, 1965, attorney for appellant renewed and re- 
argued his motion to the trial judge, District Judge Pine (Tr. 5-17), 
on the ground that there was a different jury panel at that time 


from the one in existence in December, 1964, and to preserve * 


the record (Tr. 6,13). In argument on the motion, the District 
Attorney asked Judge Pine to rely on Judge Holtzoff's prior 
disposition of the matter, saying that '"+*it is the type of motion 
that if it is to be heard again, woulde require perhaps testimony, 
would require perhaps maybe two or three hours of argument" 
(Tr. 14). Appellant's attorney pointed out that Judge Holtzoff 
had 't#ekreceived some evidence but did not permit me to offer 
all the testimony I wished to offer" (Tr. 6), specifying S 
particular the testimony of Colonel Bliss, the Secretary of the 
District's Jury Commission, Judge Pine denied the renewed 
motion, on the ground that he would not sit in review of Judge 


Holtzoff's decision (Tr, 17). 


As set forth in the affidavits and Judge Holtzoff's opinion, the 


following are the relevant facts as to the practice prior to 
* 
May, 1964, of the District of Columbia Jury Commission in 


selecting prospective jurors: - According to Judge Holtzoff 


(Appendix A, p. 4) 


uNeexethe Jury Commission for the District of 
Columbia uses an arbitrary mathematical 
formula, which is changed periodically, to = 

take names out of the city directory and the: 
telephone directory, at random, It then 

sends questionnaires to all persons so picked 
and determines on the basis of the answers | 
whether the name of the prospective juror | : 
should or should not be placed on the jury list," 


#Subsequent to May, 1964, the practice was changed, primarily 


a: 


Among the questions sent to prospective jurors were Questions 
19, 20 and 36: 


'19, Have you ever been arrested in the District 
of Columbia or elsewhere ? If so, 
give date, place and nature of each offense 


Have you ever been indicted for, or convicted 
of any offense in any court? If so, 

state when and where and the nature of the 
offense 


a 

If there is anything that would affect your 
ability to serve, describe briefly ona 
separate sheet," 


In the event of an affirmative answer to Questions 19 or 
20, the individual member of the Jury Commission reviewing 
the particular questionnaire set it aside for review by the entire 
Commission. The Commission, either by personally question- 
ing the person under inquiry or by checking the police criminal 


records, then determined whether the offense in question was 


aS 
*(Cont) by the circulation of a new questionnaire which contained 
a question inquiring whether a prospective juror who had been 
convicted had received a pardon. However, the revised practice 
is not relevant to this appeal, because (a) the Grand Jury which 
indicted appellant was impanelled in May, 1964, from lists which 
had been drawn up several months before, and (b) the Jury 
Commission made no effort to recheck the cases of those convicted 
persons who had been excluded from jury service prior to May, 
1964, to determine whether they had received a pardon (see p, 27, 
infra). 
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of such a nature as to disqualify the person from jury duty. 

the event the offense was of such a disqualifying nature, the 
name of the person involved was left off the jury list, from 
which are selected the names that are from time to time in- 
serted in the jury box, from which in turn are selected the grand 
jury and petit jury panels. 

At no time did the Jury Commission ask the genes 
person if his civil rights had been restored by a pardon or 
amnesty, The Jury Commission, in eliminating the amas of 
convicted persons, sometimes did not talk to such said persons, 


When the Commissioners did talk to the convicted persons, they 


did not advise them as to why they were being climinated from 


the jury list or that they had been eliminated from the jury 
list, | 

None of the three members of the Jury Commission are 
able to recall a single instance, during the entire time of their 
service, where a prospective juror who had been convicted of 
a disqualifying offense has volunteered to them that he or she 
has received a pardon or amnesty, Nor Were the meinbers of 
the Jury Commission able to recall ever having themselves 
asked a prospective juror with a disqualifying criminal record 


whether he had received a pardon or amnesty, 


After the jurors were selected from the jury box and re- 
ported to the court for selection, they were again publicly 
questioned by the Clerk of the Presiding Judge in the presence 
of the entire prospective panel, They were asked whether 
they had been convicted of a crime, but were not asked whether 
they had received a pardon or amnesty. 

After such questioning, the names of the prospective 
jurors were sent to the police for a check-up on their criminal 
records. If they were found to have disqualifying records, they 
were simply notified not to report for jury duty, without being 


informed of the reason and without having the opportunity to 


state that they hada pardon or had received amnesty, 


if such were the case. 


STATUTES INVOLVED 
28 U.S. C., Sec. 1861, 62 Stat. 951, as amended by 71 Stat. 638:- 
Qualifications of Federal jurors. 

Any citizen of the United States who has attained the age of 
twenty-one years and who has resided for a period of one year 
within the judicial district, is competent to serve as a grand or 
petit juror unless -- 

(1) He has been convicted in a State or Federal court of reeord 

‘of a crime punishable by imprisonment for more than one 

year and his civil rights have not been restored by pardon or 

amnesty, 

(2) He is unable to read, write, speak, and understand the 


English language, 


(3) He is incapable, by reason of mental or physical infirmie 


ties to render efficient jury service, 


Title Il, Sec, 2301 of the D, ©, Code, 77 Stat, 506: 

Qualification of jurors, 
(a) Any citizen of the United States who has attained the age of 
21 years and who has resided for 2 period of one year within 
the District of Columbia is competent to serve as a grand or 
petit juror in courts of the District unless he; 


(1) has been convigted in a State, territorial, or federal 


be 


court of the District, of a crime punishable by imprison- 
ment for more than one year, and his civil rights have 


not been restored by pardon or amnesty; 


(2) is unable to read, write, speak and understand the 


English language; or 
(3) is incapable by reason of mental or physical infirmities 


to render efficient jury service. 


STATEMENT OF POINTS 
1. The Jury Commission of the District of Columbia has followed 


procedures which have had the effect of systematically excluding, 


from eligibility for jury service, the class of persons who, having 


been convicted of a crime punishable by imprisonment for more 
than one year, have had their civil rights restored to hem by 
pardon or amnesty. 
With respect to Point 1, appellant desires the Court to read 
appellant's affidavit attached to the motion made before 
Judge Holtzoff in the lower court and pages 5 to 17 of the 
reporter's transcript of the trial before Judge Pine. 
2. Such exclusion from eligibility for jury service of the class 
of pardoned and amnestied persons is contrary to the policy 
specifically laid down in the two Congressional statutes relating 
to eligibility for jury service in the District of Columbia, 28 
U.S.C. A. Sec. 1861 (1) and Title II, Sec. 2301(a) of the D. C. 
Code, and in the Presidential Pardon Proclamations of December 
24, 1945 and December 24, 1952, respectively, in that it deprives 
pardoned persons of a basic civil right and privilege. 
3, Even apart from statute, the exclusion of said class is in- 
valid because it denies the jury system of a broad democratic 
base and is inconsistent with the proper administration of 


justice. 


9. 


4, The Jury Commission 's unperformed obligation to re- 


check the names of convicted persons who had been excluded 
from jury service, to determine whether they had been 
pardoned, was neither retroactive nor unreasonable, 
With respect to this point, appellant desires the Court 
to read pages ll-l2 of the transcript of the trial before 


Judge Pine. 
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SUMMAKY OF ARGUMENT 

In the procedure used in making up jury lists, at no one of 
four critical stages where a prospective juror's criminal record 
is inquired into, is any inquiry made whether such juror has 
been pardoned or received amnesty, nor is there a realisti- 
cally effective occasion for the prospective juror to raise the 
fact that he has been pardoned, Accordingly, the class of 
convicted persons whose civil rights have subsequently been 
restored to them by pardon or amnesty is effectively and 
systematically excluded frorn jury service, 

Such an exclusion is inconsistent with the legal obligation 
to provide a jury list from which no special class or group is 


excluded, Padgett v. Buxton-Smith Mercantile Co. ,283 F. 2d 


597 (C.C. A. 10); United States v. Hoffa, 205 F. Supp. 710 


(D. Fla.); United States v. Romano, 191 F. Supp. 772 (D. Conn. ). 
It runs counter to the policy laid down by the Congress in 28 
U.S.C. A, 1861(1) and Title MN, Sec. 23012) of the District of 
Columbia Code and by the President in his general pardon 
Proclamations of December 24, 1945 and December 24, 1952, 

It deprives the pardoned person of a most basic civil right, 

that of jury service, Tziel v. Southern Pacific Co., 328 U.S. 


517, It is a departure from democratic ideals of trial by jury 


ll. 


and from the proper administration of justice, Thiel v. United 


States, supra; Ballard v. United States, 329 U.S. 187; United 


States v. Greenberg, 200 F. Supp. 382 (S. D. N. Y.). Conse, 
quently, any indictment or verdict reached by jurors selected 
on such exclusionary basis must be set aside. 

Since the statute governing eligibility for jury service in 
the District Court, 28 U.S.C. A, Sec. 1861, which specifically 
set forth the eligibility of pardoned and amnestied persons, was 
passed in 1948, there is no basis for the conclusion in the 
opinion below that the statutory obligation on the Jury Com- 
mission to correct the exclusion of pardoned and amnestied 
persons was retroactive in nature, Even on the incorrect 
premise that the burden was for the first time imposed by the 
passage of Title 11, Sec, 2301(a) of the District of Columbia 
Code on December 23, 1963, the burden was not an unreasonable 
one and could have been complied with, Instead, the Come 
mission did not commence to ask prospective jurors whether 
they had received pardons until May, 1964, four months after 
the effective date of Title ll, Sec, 230l(a), and made no effort 
at all to check this point retrospectively for convicted persons 


who had, prior to Mayl, 1964, been excluded from jury duty, 
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ARGUMENT 
I, 

THE D. C, JURY COMMISSION'S PRACTICE OF 

EXCLUDING FROM JURY SERVICE CONVICTED 

PERSONS WHO HAVE BEEN PARDONED IS ILLEGAL 

AS VIOLATING FUNDAMENTAL CONCEPTS OF DEMO- 

CRATIC JURY PROCESS AND OF THE PROPER 

ADMINISTRATION OF JUSTICE 

Appellant's case is predicated on a practice of the ‘Jury 

Commission of the District of Columbia which has the effect of 
excluding from jury service in the District Court a class which 
governing rules of law indicate is eligible to serve on juries -- 
the class of persons who, having been convicted in a State or 


federal court of record of a crime punishable by imprisonment for 


more than a year, have subsequently been granted a pardon or 


amnesty. As will be shown later, the invalidity of such an 


exclusion rests on more than statutory requirements -- it is rooted 
in fundamental concepts of the proper administration of justice 
and of democracy as applied to the jury process. 

That such an exclusion takes place seems evident from the 
Statement of Facts. In at least four different stages of the jury 
selection procedure, specific inquiry was ma de whether the 
prospective juror has committed a criminal offense ns first, in 
the questionnaires sent to all prospective jurors, second, when 


the questionnaires were checked by recourse to the police records 
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or by personal interview, third, when the jurors selected from 
the jury box were questioned by the Clerk of the Presiding 
Judge, and, fourth, when the police records were thereafter 
checked by the police (see pp. 2 to 5, supra). At no time, how- 
ever, was any inquiry made of jurors whether they had received 
amnesty or pardon. 

The opinion below states that the questionnaire "affords 
an opportunity to the prospective juror to indicate that he has 
been convicted" (Appendix A, pp. 5-6). With all deference, 
it is submitted that the possibility that a laymen would voluntcer 
such information in answer to the broadly phrased Question 36 
of the questionnaire - "Is there anything else that would affect 
your ability to serve"! - is most remote; it presupposes a 
knowledge of the law relating to jury eligibility that is clearly 
beyond the ken of the layman, Moreover, it is one of the facts 
of life that many prospective jurors desire to be relieved of 
jury service; Question 36 seems designed to elicit facts which 
would excuse the prospective juror from jury service. It is 
therefore no surprise that none of the three members of the 
Jury Commission could recall any instance where anybody 


had volunteered to them any information concerning pardon or 


amnesty for a criminal offense (see p. 4, supra). 


The fact that a revised questionnaire was, in May,, 1964, 
substituted for the one containing Question 36 (Tr, 11) cor- 
roborates the proposition that the criginal questionnaire did 
not afford a prospective juror an effective opportunity to 
indicate whether he had received a pardon, Contrasting the 
pattern of active and continuing inquiry into prospective 
juror s' criminal records with a continuously preserved 
silence on the subject of pardons and amnesty, the inference 
is clear that the Jury Commission created a situation whereby 
the class of pardoned and amnestied persons were effectively 
excluded from jury service, 

The opinion below stresses the necessity for having the 
Jury Commission exercise discretion and judgment in compiling 


lists and selecting the names of prospective jurors (Appendix A, 


p. 3), The need for such discretion and judgment in the overe 


all selection procedure is incontestable, but, the Commission 
has no discretion to exclude, as a group, a class that the law 
specifically indicates to be eligible for jury service, 

This appea] does not challenge the Jury Commission's 
practice of taking names out of the city directory and the telee 
phone directory at random, But this case involves, not the 


Commission 's method of compiling jury lists, but its practice 
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of directly excluding a class of persons from those lists. For 
this reason, it is distinguishable from those cases where the 
means used for selecting prospective jurors was argued to be 
an indirect method of excluding certain classes of persons 
from those lists. Thus, in several cases, the courts have 

re jected arguments that the use of voter registration lists 

as the basis for jury duty was weighted in favor of the wealthy, 
the professional and well-educated, and excluded politically 
dormant and low economic and social classes -- the poor, 
women, negroes and the young, United States v. Van Allen, 
208 F. Supp. 331 (S.D. N, Y.); United States v. Greenberg, 
200 F. Supp. 382 (S.D. N. Y.); cf. Gorin v. United States, 

313 F. 24 641 (C.C. A. 1) cert. den, 374 U.S. 829 (involving 
use of key men or suggesters for jury selection), "Neither 
statutory nor case law requires the use of any particular 
source of names so long as there is no systematic exclusion 
of any group of citizens who are otherwise eligible to serve 
as jurors in the Federal Court. Padgett v. Buxton-Smith 


Mercantile Co., 283 F. 2d 597, 598 (10 Cir. 1960), cert. 


den, 365 U.S. 828, 81S. Ct. 713, 5 L. Ed. 2d 705" United 


States v. Hoffa, 205 F. Supp. 710, 720 (D. Fla.), appeal 
dismissed, 309 F. 2d 680 (C.C.A. 5), cert. denied, 371 


U.S. 892. 
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Since the practice attacked in this case is both systematic and 
exclusionary, the basic question presented on this appeal'is 
whether the exclusion from jury service of convicted persons who 
have received a pardon or amnesty is consistent with the Com- 
mission's duty to provide a jury list "from which no special 
class or group, particularly guch as may be characterized by 


sex, race, creed, national origin or economic or social status, 


is systematically excluded ,'! United States v. Romano, 191 F. 


Supp. 772, 774 (D. Conn. ); United States v. Hoffa, supra, at 
p. $19; Padgett v. Buxton-Smith Mercantile Co., supra,’ at 

p. 598, We submit that by effectively excluding,from the jury 
lists, persons who have been pardoned or amnestied, the 
District of Columbia Jury Commission is excluding 2 class or 
group .that is characterized by a distinct "economic and social 
status." 

Figures are not available as to the size of the group thus 
excluded, but the principle involved transcends statistics. Thus, 
in Thiel v, Southern Pacific Co,, 328 U.S, 217, the Supreme 
Court held that the exclusion of day laborers from the jury lists 
was improper. Such day laborers constituted but a small 
fraction of the prospective jurors in the San Francisco~Oakland 


area (see ibid,, p, 223). But the Court did not even inquire as 
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to the number of people excluded, and held it to be "immaterial 
that the jury which actually decided the factual issue in the case 


was found to contain at least five members of the laboring class" 


(ibid, , at p. 225; monthly and weekly -- as opposed to day- 


laborers were included on the jury list), The reason is to be found 
in the following language of the Court:- 


"Recognition must be given to the fact 
that those cligible for jury service are to be found 
in every stratum of society. Jury competence is an 
individual rather than a group or class matter, This 
fact lies at the heart of the jury system. To disregard 
it is to open the door tc class distinctions and discrimi- 
nations which are abhorrent to the democratic ideals 
of trial by jury." (ibid,, at p. 220; undersccring 
supplied). ie 


Moreover, jury service is not only a duty but a privilege of 
citizenship, ibid,, at p, 224, and the exclusion from jury 
service of a group such as is involved in this case deprives the 
group of this privilege, 

Exclusion from jury lists along the lines involved in this case 
not only flouts the Congressional mandate, but 


“deprives the jury system of the broad base it was 
designed by Congress to have in our democratic 
society, It is a departure from the statutory 

scheme * * * The injury is not limited to the 
defendant e~ there is injury to the jury system, 

to the law as an institution, to the community at 
large, and to democratic ideals reflected in the 
processes of our courts," Ballard v, United States, 
329 U,S, 187, 195; in accord, United States v, Greene 


berg, supra, at p, 387, 
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For this reason, "It becomes unnecessary to determine whether 


the petitioner was in any way prejudiced by the wrongful exclusion 


or whether he was one of the excluded class," Thiel v.. Southern 


Pacific Co., supra, at p. 225. "-- reversible error docs not 
depend on a showing of prejudice in the individual eawes 
Ballard v. United States, supra, at p. 195. 

The class of pardoned and amnestied persons excluded from 
jury service by the practice of the Jury Commission is a class 
to whom this Government has promised the restoration of civil 
rights, It includes members of the Armed Services who have 
regained their other civil rights, by virtue of their military 
record and the two Presidential proc lamations of December 24, 
1945 (10 Fed, Reg. 15, 409) and December 24, 1952 (17 Fed, 

Reg. 13, 335), The two statutes which govern eligibility for 
jury service in the District of Columbia (28 U.S.C. Sec, 1861(a) 
and Title ll, Sec. 2301(a) of the District of Columbia Gode)are 
legislative confirmations of this national policy. To exclude 

this class of persons from jury service is to leave a wide gap 

in the civil rights which the President and the Congress declared 
were to be restored to pardoned and amnestied persons, 

The two above-cited statutes constitute proof that the class 


of convicted persons who have been pardoned and amnestied 


cannot legally be excluded from jury service. But the power to 
prescribe proper standards of jury selection "goes beyond 
specific statutory requirements," United States v. Greenberg, 
supra, at p. 387, It is fundamentally a judicial responsibility, 
involving "the exercise of power of supervision over the 
administration of justice in the federal courts"' Thiel v. 


Southern Pacific Co., supra, at p. 225; Ballard v. United 


States, supra, at p. 193. Accordingly, the proper adminis- 


tration of justice requires that this exclusion from one of the 
most important of a citizen's rights and this denial of 
democratic principles be declared invalid, and that any 
indictment or jury verdict based on such exclusion be set 
aside. 
IL 

THE REQUIREMENT THAT PARDONED 

PERSONS BE INCLUDED ON JURY LISTS 

IMPOSES NEITHER A RETROACTIVE 

NOR AN UNREASONABLE BURDEN 

ON THE COMMISSION 

Counsel is frankly baffled by Judge Holtzoff's reference, 

at the end of his opinion, to the necessity for avoiding 2 
“retroactive and unreasonable application of the statute which 
would, according to the Court, require the discarding of exist~ 


ing lists of jurors and the preparation of new lists. {Appendix A, 


pp. 6-7). 
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In the first place, as has been pointed out, the invalidity of 
excluding a particular social and economic group from! cligi-~ 
bility for jury service does not rest on statute alone. tt isa 
corollary of principles reflecting the proper administration of 
justice and the democratic basis of our jury system that would 
be enforced by the courts even if there were no relevant statute 
on the books, 

Second, as was pointed out in Judge Holtzoff's opinion, 
(Appendix A, p. 2), the qualifications of jurors in the courts of 
the United States are fixed in 28 U.S.C., Sec. 1861(1), which was 
first enacted on June 25, 1948. When the comparable provision 
in the District of Columbia Code, Title ll, Sec. 230l(a), was 
adopted on December 23, 1963, it was noted that it was "patterned 
upon 28 U.S. C., Sec. 1861, which presumably ‘already applies in 


the United States Distri¢ Court for the District of Columbia. 


See 28 U.S.C. Sections 88, 132, 451." D.C. Code, 1961 Ed., Supp. 


Ill (1964), p. 119, It is difficult tc see how 2 requirement for the 
enforcement of a statute that has been on the books ibe 17 years 
can be regarded as a retroactive application of that statute 
(cf. Appendix A, p. 6). 

Third, the court below is in error in holding that the grant- 


ing of appellant's motion would have produced an unreasonable or 
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absurd result. Compliance with the statute would not, as was 
stated by the Court, “yequire all existing lists of jurors to be 
discarded and new lists prepared" (Appendix A, p. 6). The 
Jury Commission could, for example, have rechecked the 
records of those persons who were excluded because of 

criminal records, to determine the single issue whether those 
persons received a pardon or amnesty. As Judge Pine correctly 
observed, appellant's motion did not require the screening of 
the people who were already on the main list of 26,000 or 36, 000 
names in reserve for jury duty, but only those persons who had 
been rejected because they had a criminal record (Tr. 12). 
Therefore, even on the incorrect assumption that Title nh, 

Sec, 22 Ol{a) ~ of the District of Columbia Code first laid down 
the governing legal policy with respect to pardoned and amnestied 
persons, a considerable part of the work of checking this one 
question could certainly have been accomplished in the four 
months between the effective date of the statute and the day 

(May 5, 1964) when the Grand Jury that indicted appellant was 
impanelled, Nor is it impossible that the job could have been 


completed in the period of almost a year that transpired between 


the entry into effect of the statute and the impanelling of the 


petit jury which tried appellant, 
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Contrasting the burden that the granting of appellant's motion 
would have imposed on the Jury Commission with the com - 
mission's actual performance, the record indicates that it was 
not until May, 1964, after the Grand Jury that sauces appellant 
had been impanelled and four months after the statute was enacted, 
that a new questionnaire was issued, in replacement of the 
questionnaire referred to in the Statement of Facts (Tr. ll). 
Moreover, the Commission made no effort to check retrospectively 
on those convicted persons who had, prior to Mayl, 1964, been 
invalidly excluded from jury eligibility. Aceovatnalyy even on 


the invalid premise that the Jury Commission was not put on 


AZo) 


ti 
notice, until the passage of rity Sec, 3261(a), of its obligation 


to include pardoned and amnestied convicted persons on jury lists, 
the burden imposed on the Commission was not an unreasonable 
one and was not met by the Commission, 
CONT LUSION 
Wherefore, the indictment should be quashed and the judgment 
below reversed, 


Respectfully submitted, 


Sigmund Timberg 
Attorney for Appellant 
(Appointed by this Court) 
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UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA, 
PLAINTIFF, 
Vi CRIMINAL NOS, 596-64 
and 602-64 
CHARLES F, WARE, 


DEFENDANT. ) 


OPINION 


Harold Titus, Assistant United States Attorney for the District 
of Columbia, Washington, D. C., for the Government, 


William Rowan, of Washington, D. C., for the defendant, 


These are motions by counsel for the defendant to dismiss the 


indictment and to dismiss the prospective jury panel in each of these 


two cases on the ground that a certain group of persons has been 


ignored or excluded by the Jury Commission in selecting qualified 
jurors for service in the United States District Court for the District 


of Columbia. Specifically, it is claimed that the Jury Commission of 


the District of Columbia has been ignoring persons who have been 
convicted of a felony or a misdemeanor involving moral turpitude but 
who have later been pardoned, 

Attention is called by counsel for the defendant to the fact that 
on December 24, 1945 and December 24, 1952 the President of the 
United States granted a pardon to certain persons who had been con- 
victed of violations of laws of the United States but who later served 


in the armed forces of the United States in time of war and were 


honorably discharged. How many such persons there are in the 


District of Columbia does not appear and it is impossible to ascertain 
this fact. 

The qualifications for jurors in the courts of the United States 
are fixed primarily in 28 U,S.C. $1861, which provides as follows; 


"Any citizen of the United States who has attained 
the age of 21 years and who has resided for a period of 
one year within the judicial district, is competent to 
serve as a grand or petit juror unless + (1) He has been 
convicted in 2 State or Federal court of record of a crime 
punishable by imprisonment for more than one year and 
his civil rights have not been restored by pardon or 
amnesty. (2) He is unable to read, write and speak, and 
understand the English language. (3) He is incapable, 
by reason of mental or physical infirmities to render 
efficient jury service," 


There is a parallel statute in the District of Columbia Code, 
Title ll, Section 2301, which became law on December 23, 1963, 
In the Federal judicial system lists of jurors are prepared and 


prospective jurors are selected by Jury Gommissions appointed and 


3. 


created by the several United States District Courts. This method 
contemplates that the qualifications fixed by law for jury service are 
the minimum requirements, and that no one who fails to meet them is 
eligible, It docs not follow that every eligible person must be placed 
on the jury lists. It would be impossible to do so because jury lists 
would then reach such magnitude that they would become unwieldy. 
Moreover, the Jury Commission is not equipped to examine every 
resident of the District to determine his competency for jury service, 
The very purpose of establishing a Jury Commission is to create an 
impartial body standing, so to speak, between the court and the public, 
to obtain on an individual basis suitable persons to serve on juries. 
The function of the Commission is to use a selective process for that 
purpose. 

Only a limited number of citizens can be used for jury service. 
The duty of the Commission is to invoke its sound judgment and dis- 


cretion in determining what persons should be called for jury service. 


The task is to select persons fitted by character and intelligence who 


would represent a cross-section of the population. 
A committee of judges appointed by the Judicial Conference of 
the United States several years ago recommended that Jury Commis - 


sions use their discretion in selecting names of prospective jurors. 
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The Committee approved the use of questicnnaires and personal 
A. 


interviews in this connection, 


It is the understanding of this Court that the Jury Commission 


for the District of Columbia uses an arbitrary mathematical formula, 
which is changed periodically, to take names out of the city directory 
and the telephone directory, at random, It then sends questionnaires 
to all persons so picked and determines on the basis of the answers 
whether the name of the prospective juror should or should not be 
placed on the jury list. In case of doubt the Commission requests 
the person to appear for a personal interview. This process is con- 


tinuous and the list is constantly in a state of flux, All neighborhoods, 


all races, all economic levels, are represented in the list so developed, 
Counsel for the defendant points to Question 20 in the que stion- 

naire sent to prospective jurors by the Jury Commission, It reads 

as follows: 


“Have you ever been indicted for or convicted: of any 
offense in any court? If so, state when and where and the 
nature of the offense." 


Ua ennnnn 


1. The Jury System in the Federal Courts - Report of the Judicial 
Conference Committee on the Operation of the Jury System, 
approved by the Judicial Conference of the United States, Septem- 
ber 1960, p. 14, paragraph V; p.18, p.27 et seq, The Report 
states that, ''The choosing of jurors is more than a mechanical 
process", and that the Commission is entitled to exercise judg- 
ment, p.29. The Report further states that, "Some discretion in 
selection must be used to select jurors with these qualifications. " 
p. 40, 


= 


It is argued that on the basis of an answer to this question a person who 


has been convicted of a serious crime, but who has been pardoned, 


might be automatically eliminated. Several considerations must be 
borne in mind in this connection, First, as has been stated, itis 
contemplated that Jury Commissions should use their discretion in 
selecting persons who are intelligent, honorable and conscientious. 
They need not and cannot use every eligible person, The only himita- 
tion on Jury Commissions is one formulated in judicial decisions, 
namely, that a Commission may not exclude an entire class ona 
group basis, For example, Jury Commissions have been held to have 
[2 B. 

improperly excluded women as a class or per diem laborers as a class. 
The same consideration would apply to any exclusion based on race, 
religion or national origin, It cannot be said, however, that persons 
who have been convicted of a crime and thereafter pardoned constitute 
a separate group or class in that sense, and, therefore, this principle 
does not apply to the present situation, 

Irrespective of these considerations, as a matter of fact the 
questionnaire used by the Jury Commission affords an opportunity to 
the prospective juror to indicate that he has received a pardon if he has 


been convicted, Question 36 of the questionnaire states as follows; 


a 


2. Ballard v, United States, 329 U, S, 187, 


3, Thiel v, Southern Pacific Co, 328 U, S, 217, 


6. 


“If there is anything that would affect your ability to serve, 
describe briefly on a separate sheet," 


If a person to whom the questionnaire is addressed; has been 
eonvicted of a crime but thereafter pardoned, he would obviously 


have a right to state so, in answer to Question 36, Moreover, in 


answer to Question 20, to which reference has been made, he would 


have a right to say, ''Yes, Ihave been convicted, but IL have been 
pardoned". Consequently, it does not appear from this guestionnaire 
that a person has => opportunity to indicate that even though he has 
been convicted of a crime he has been pardoned, On the contrary, 
such a facility is presented in the present document. 

There is another problem. Obviously the Court may not 
construe any statute so as to reach an unreasonable or absurd result. 
This principle of statutory consturction is well established. The grand 
jury that indicted this defendant was drawn from a list of jurors that 
had been accumulated over a long period of time. Names are added 
and, because of removals and deaths, are taken off the list from 
month to month. It is the view of this Court that the statute on which 
reliance is placed is not retroactive, and did not sequize all existing 
lists of jurors to be discarded and new lists prepared. Otherwise 
there would have been a considerable interval after the enactment 


of the statute during which it would have been impossible to hold 


7. 
jury trials, because it would have taken a great deal of time to propare 
new jury lists. 
For each of these reasons the Court reaches the conclusion 
that the motions of the defendant are not well founded and the motions 


are denied. 


/s/ Alexander Holtzoff . 
United States District Judge 


December 18, 1964 
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Cr. No. 596-64 


QUESTION PRESENTED 


In the opinion of the appellee, the following question 
is presented: 


Whether the exclusion from jury service of persons 
convicted of a crime punishable by imprisonment for more 
than one year constitutes a discriminatory practice where 
the agency responsible for the selection of juries has no 
information regarding the granting of a pardon or am- 
nesty of such offenses and such information is possessed 
only by the prospective juror who fails to reveal the same. 


Counterstatement of the case 
Statutes involved 

Summary of argument .. 
Argument: 


J. There is no showing of an intentional systematic 
exclusion of pardoned or amnestied convictees 


Il. The factor of Amnesty or Pardon may be raised be- 
fore the Jury Commission 


III. The Grand Jury which indicted Appellant was se- 
lected prior to the effective date of 11 D.C. Code 
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Appeal From the United States District Court 
For the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On April 29, 1964, an undercover narcotics officer along 
with one Lowell Powell picked up appellant at 14th and 
Clifton Streets, N.W., in the District of Columbia and 
on the latter’s direction drove to a drug store at 11th and 
N Streets, N.W. There appellant gave Powell some money 
and told him to go in and get some spikes (hypodermic 
needles) (Tr. 27-29). While Powell was gone appellant 
asked the officer (unknown to appellant at the time) if he 
wanted to get down (buy some narcotics), to which the 
officer replied yes. When Powell returned to the auto- 
mobile the officer was instructed to drive to the 1100 block 
of New Jersey Avenue, N.W., where he parked (Tr, 30). 


(1) 
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There appellant asked the officer “How many things do 
you want, man?” (meaning capsules or pills). The officer 
informed appellant that he only had seven dollars where- 
upon appellant gave him five pills and told him to give the 
money to Powell (Tr. 31-32). 

These pills were subsequently turned over to a govern- 
ment chemist at the Internal Revenue Service, Depart- 
ment of the Treasury, whose analysis revealed that they 
contained heroin hydrochloride. 

Pursuant to an indictment returned June 28, 1964, ap- 
pellant was arrested on July 2, 1964. His arraignment 
was continued to July 10, 1964, on which date he entered 
a plea of not guilty. On December 7, 1964, appellant, 
through counsel, filed a motion to dismiss the prospective 
jury panel and dismiss the indictment on the ground 
that persons who had been convicted of felony offenses 
but had subsequently received a pardon or amnesty had 
been systematically excluded from jury duty by the Jury 
Commission of the District of Columbia. This motion 
was heard and denied on December 18, 1964. On the day 
set for trial, January 28, 1965, the motion was renewed, 
argued and denied. On February 1, 1965, appellant was 
found guilty on counts 1 and 2 and not guilty on count 3. 
On March 2, 1965, appellant was sentenced to serve ten 
years on each count, concurrently, 


STATUTES INVOLVED 


Title II, District of Columbia Code, 77 Stat. 506, 
provides: 


Qualification of jurors. 


(a) Any citizen of the United States who has at- 
tained the age of 21 years and who has resided for 
a period of one year within the District of Columbia 
is competent to serve as a grand or petit juror in 
courts of the District unless he: 


(1) has been convicted in a State, territorial, or 
federal court of the District, of a crime punishable 
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by imprisonment for more than one year, and his 
civil rights have not been restored by pardon or 
amnesty ; 

(2) is unable to read, write, speak and under- 
stand the English language; or 

(3) is incapable by reason of mental or physical 
infirmities to render efficient jury service. 


Title 28, United States Code, Sec. 1861, 62 Stat. 951, 
as amended by 71 Stat. 638, provides: 


Qualifications of Federal jurors. 


Any citizen of the United States who has attained 
the age of twenty-one years and who has resided for 
a period of one year within the judicial district, is 
competent to serve as a grand or petit juror unless— 


(1) He has been convicted in a State or Federal 
court of record of a crime punishable by imprison- 
ment for more than one year and his civil rights 
have not been restored by pardon or amnesty. 


(2) He is unable to read, write, speak, and under- 
stand the English language. 

(3) He is incapable, by reason of mental or physi- 
eal infirmities to render efficient jury service. 


SUMMARY OF ARGUMENT 


I 


Where the composition of a jury is questioned, there 
must be a clear showing that the absence of a particular 
group or groups is caused by a purpose to discriminate 
which manifests itself through an unequal application of 
the law showing intentional and systematic exclusion. Ap- 
pellant has failed to make such a showing. 


I 


The questionairre sent to prospective jurors by the 
Jury Commission provides ample opportunity for the re- 
cipient to raise the factor of amnesty or pardon and thus 
apprise the Commission of that fact. In the absence of 
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information indicative of a pardon or amnesty, which can 
be furnished only by the prospective juror, the Commis- 
sion is quite proper in exercising its discretion based on 
the information available. 


III 


The Grand Jury which indicted appellant was selected 
prior to the effective date of 11 D.C. Code 2301 which 
provides for consideration of pardon and amnesty. In the 
absence of an intent that the statute should be retroactive 
the Grand Jury was thus properly impanelled in accord- 
ance with the then existing law. 


ARGUMENT 


I. There is no showing of an intentional systematic 
exclusion of pardoned or amnestied convictees 


Title II, Section 2301(a) of the D, C. Code provides the 
statutory basis for the exclusion from jury service of in- 
dividuals who have been convicted in a state, territorial 
or federal court of record, or court of the District of a 
crime punishable by imprisonment for more than one 
year, provided, however, that their civil rights have not 
been restored by amnesty or pardon. 

Appellant alleges that individuals who have received 
amnesty or pardon have been systematically excluded from 
jury duty in the District of Columbia by the Jury 
Commission. 

The only requirement regarding jury selection is that 
the jury be indiscriminately drawn from among those 
eligible in the community for jury service, untrammelled 
by any arbitrary and systematic exclusions.’ The result 
of this appeal must therefore depend on whether such an 
exclusion from jury service has been shown. Appellant’s 
hearing on his motion to dismiss the prospective jury 
panel and dismiss the indictment, held on December 18, 


1 Hoyt v. Florida, 368 U.S. 57 (1961). 
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1964, and which his counsel himself describes as adequate 
(Trial Tr. 15), established three things: 1) persons hav- 
ing criminal convictions but who have subsequently been 
granted a pardon or amnesty cannot be systematically ex- 
cluded from jury service in the District of Columbia; 
2) that in the event of affirmative answers to questions 
19 and 20 of the questionairre sent to prospective jurors, 
dealing with prior convictions, the questionairre is set 
aside for further review and if it is subsequently deter- 
mined that the conviction related therein is one as speci- 
fied in Title II Sec. 2301 of the D.C. Code, then the name 
of such person is not added to the jury list; 3) none of 
the 3 members of the Jury Commission were able to re- 
call an instance where a prospective juror, having a crim- 
inal record as previously described, has volunteered in- 
formation that he or she had been given a pardon or 
amnesty. On this basis appellant contends that he has es- 
tablished that persons of the type described have been 
systematically excluded from jury service. 

Where the composition of a jury is questioned, a mere 
showing (of which there is none here) that a class was 
not represented in a particular jury is not enough, and 
there must be a clear showing that its absence was caused 
by discrimination.” The tradition of trial by jury con- 
templates an impartial jury which is a cross-section of the 
community, but every jury need not contain a representa- 
tion of every class in the community. Circumstances or 
chance may well dictate that no persons in a certain 
class will serve on a particular jury or during some par- 
ticular period. What is required is that there be no 
systematic and intentional exclusion of any group of the 
community which might prejudice a defendant.* 


“There must be a showing of systematic exclusion 
or attempt to exclude from the panel a particular oc- 


2 Fay v. People of State of N.Y., 382 U.S. 261, reh, denied, 332 
U.S. 784 (1947) ; State of Virginia v. Rives, 100 U.S. 318, 332, 333 
(1879). 


2 Thiel v. Southern Pacific Co., 328 U.S. 218 (1946). 
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cupational group or groups otherwise eligible for 
jury service...” (Frazier v. United States, 335 
U.S. 497, 504 (1948) ). 


A purpose to discriminate must be present which mani- 
fests itself through an unequal application of the law 
showing intentional discrimination.’ Appellant’s showing 
falls far short of giving this procedure a sinister com- 
plexion. This case in no way resembles those involving 
race or color in which the circumstances shown were 
found to compel a conclusion of purposeful discriminatory 
exclusions from jury service. It is sufficiently evident 
from such testimony as was adduced on the question that 
the practice involved was attributable not to any dis- 
criminatory motive, but to a purpose to put on the list 
only those persons who might be expected to be qualified 
for service if actually called. Appellant argues, how- 
ever, that whatever may have been the design of the 
Jury Commission practice, in pratical effect its opera- 
tion results in such exclusion. This argument, however, 
is beside the point. Given the reasonableness of the clas- 
sification involved the relative paucity of such persons 
does not carry the constitutional consequence appellant 
would have it bear. There is present herein neither the 
unfortunate atmosphere of ethnic or racial prejudices 
which underlay the situations depicted in the Hernandez 
and Norris cases (see not2 5), nor the long course of 
discriminatory administrative practice which the statisti- 
cal showing in each of them evinced. Indeed, it would 
tax this Court’s credulity to attribute to these adminis- 
trative officials a deliberate design to exclude amnestied 
or pardoned persons on the basis of such a showing. 

In the absence of substantial evidence that the Jury 
Commission has intentionally and arbitrarily undertaken 
to exclude amnestied and pardoned persons, a showing 
incumbent on appellant to make (Fay and Hernandez, 


4 Akins v. State of Texas, 325 U.S. 398 (1945). 


5 Hernandez v. Texas, 347 U.S. 475 (1954); Norris v. Alabama, 
294 U.S. 587 (1935). 
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notes 2 & 5), the judgment of the District Court must be 
sustained. 


II. The factor of Amnesty or Pardon may be raised 
before the Jury Commission. 


As set out in the affidavit of Mr. Edward G. Bliss, 
one of the three Jury Commissioners for the District of 
Columbia, and Secretary of the Commission, prospective 
jurors in the District are selected by the Jury Commis- 
sion as part of their procedure in determining the ability 
or inability of any prospective juror to serve upon a panel. 
The Commission submits to each prospective juror a de- 
tailed questionairre, intended to elicit information perti- 
nent to the prospective juror’s qualifications to serve. 

Question 36 of this questionairre reads: 

“If there is anything that would affect your ability 

to serve, describe briefly on a separate sheet.” 
This question provides an opportunity for a prospective 
juror to raise the factor of amnesty or pardon, It thus 
provides a sufficient means of apprising the Commission 
of the factor of pardon or amnesty. That a prospective 
juror desirous of being relieved of jury duty elects not 
to set forth the fact of his pardon or amnesty does not 
transform the practice of the Commission, in exluding 
him on the basis of the information made available to 
them, into a discriminatory one. 


II. The Grand Jury which indicted Appellant was se- 
lected prior to the effective date of 11 D.C. Code 
2301. 


The statute under which appellant brings this action, 
11 D.C. Code 2301, was enacted on December 23, 1963, 
and effective January 1, 1964. Prior to that date the 
controlling statutory provisions relative to the qualifica- 
tions of jurors were contained in 11 D.C. Code 1417. 
This section did not provide for consideration of pardon or 
amnesty. 
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Appellant was indicted under criminal case numbers 
596-64 and 602-64 on June 29, 1964 by a grand jury im- 
panelled on May 5, 1964. Per the affidavit of Mr. Bliss, 
juries impanelled in any given month are selected during 
the first part of the previous month, Therefore, the 
grand jury which indicted appellant was selected during 
April, 1964 (Government’s Exhibit B). 

The affidavit of Mr. Bliss further explains that the 
procedure through which the selection of qualified jurors 
is accomplished requires at least three months of prep- 
aration and review between the time prospective jurors 
are initially contacted and questioned to the time they 
are finally determined to be qualified or unqualified. More- 
over, none of the members of the grand jury impannelled 
on May 5, 1964, which indicted appellant in both crim- 
inal case numbers 596-64 and 602-64 were selected subse- 
quent to January of 1964, the effective date of the statute 
upon which appellant relies (see Government Exhibit C), 
and there is no indication that the statute was intended 
to be retroactive in effect. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


Davip C, ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
HAROLD H. TITUS, JR., 
EDWIN C. BROWN, JR., 
Assistant United States Attorneys. 
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